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PLEASE TAKE NOTICE that on May 4, 2004, filed with the Clerk of the Illinois
Pollution ControlBoardofthe Stateof Illinois an original, executedcopyofQuestionsPre-Filed
By CW3M in theabove-captionedmatteron behalfofCW3M Company.
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(312)357-1313
21726 lvi

[This filing submitted on recycled paper asdefined in 35 Iii. Adm. Code 101.2021



CERTIFICATE OF SERVICE

I, on oathstatethat I haveservedtheattachedQuestionsPre-FiledBy CW3M by placing
a copy in an envelopeaddressedto the ServiceList Attachedfrom CW3M Company,Inc., 701
WestSouthGrandAvenue,Springfield, IL 62704beforethehourof 5:00p.m., on this

5
th Dayof

May, 2004.

~ (‘Q~w~
CarolRowe
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REc~~~CLERK’S OFFIC)E~

BEFORE THE POLLUTION CONTROL BOARD MAY 04
OF THE STATE OF ILLINOIS STATE OF ILLINOIS

IN THE MATTER OF: ) PolIut~onControl Board
)

PROPOSEDAMENDMENTS TO: )
REGULATION OF PETROLEUMLEAKING ) R04-22
UNDERGROUNDSTORAGETANKS ) (UST Rulemaking)
(35 ILL. ADM. CODE732), )

)
IN THE MATTER OF: )

)
PROPOSEDAMENDMENTS TO: )
REGULATION OF PETROLEUMLEAKING ) R04-23
UNDERGROUNDSTORAGETANKS ) (UST Rulemaking)
(35 ILL. ADM. CODE734) ) Consolidated

)
QUESTIONS PRE-FILED BY CW3M

Now comesCW3M, by andthroughits attorneys,Barnes& Thornburg,andpre-filesthe

following questionsin theabove-captionedconsolidatedrulemakingproceedings:

1. 734.855 Unusual or Extraordinary Expenses — “the Agency can allow

exceedancesof the SubpartH amountson a site-specificbasis” Sincethe Agency useduntil

recentlya maximum rate sheet,for what percentageof situationswhere costsabovethe rate

sheetswererequested,did theAgencyagreethatthoserequestswerejustified? Canyoudescribe

any specific situationsin which the Agency agreedcostsabovethe maximumlisted in the rate

sheetswere allowed? For example,a seriesof USTsarelocatedneareachotherand some,but

not all, are to be removed,and the remainingUSTs are still in useso that shoring andhand-

digging wasrequiringto removeUSTs, and would IEPA considerthis a situationwherehigher

costswouldbe allowed? If not, whynot?

2. 734.865Increasein Maximum PaymentAmounts -- From what time periodwas

thedatawhich wasevaluatedwhencreatingtheratesobtained? Why wait two anda halfyears

to begin raisingthe ratesfor inflation? How wastheImplicit PriceDeflatorfor GrossNational

[This filing submitted on recycled paper as defined in 35 Ill. Adm. Code101.202]



Productselectedasthe inflation factor over otherinflation factorssuchasthe consumerprice

index? Why is inflation cappedat 5 percent? If the inflation rateis greater,why not pay the

actualrate? If therewasa 6 percentdeflationwouldAgencystill limit thechangeto 5 percent?

3. In Doug Clay’s testimonyin supportof 732.605— “This limit is what theAgency

believesis reasonablefor destructionor dismantlingand reassemblyof a structure reflects

historical practice” On what data or information is this historical practice based? In

determiningwhat theAgencyconsideredis reasonablewereany or all ofthe following variables

considered: sizeof structure,type of constructionmaterial,distancefrom landfill if building is

not to be re-assembled,removal and disposalof any hazardousmaterialscontainedwithin the

building suchasasbestos,andtheIEPA andU.S. EPA asbestosinspection,notification,removal

and disposalrequirements?

4. In Brian Bauer’s Introductory Section— “these averagesare consistentwith the

Agency’shistorical data” To what specific historical data is Mr. Bauer referring? Is he

referringto historicalratesheetswhich IEPA statedhavebeenusedthroughoutthehistoryof the

program?Why didn’t the Agency provide any of theseratesheetsor any otherhistorical data

with theAgency’s pre-filed testimonyso that theBoard and public may reviewthemto verify

Mr. Bauer’sstatements?

5. In Brain Bauer’s testimony in support of 732.815 — “survey of vacuumtruck

contractors” Pleasenameeachvacuumtruckcontractorcontacted.

6. In Brain Bauer’s testimonyin supportof 732.820(b)— TheAgencyis assigninga

directly proportional rateto well installation. However, isn’t the only differencebetweenthe

cost of a 15’ and 20 foot well the amount of riser pipe, sandand bentonite? Aren’t those 3

factors only 3 of the 11 factors usedin calculatingthe well rate while the other factors are

[This filing submitted on recycled paper as defined in 35 III. Adm. Code101.202J
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constantfor eachwell? Why notproposea formulawhich hada constantfor thosefactorsthat

are constanttimes the numberof wells + a constantfor the othervariable factors times the

numberof feetin thewells in orderto moreaccuratelyaccountfor thetruecosts?Wasa formula

like theone describedaboveconsideredwhenderivingthemonitor well installationrates? Why

orwhy not?

7. In Brain Bauer’s testimony in support of 732.820(d)— “the averagecosts to

abandona groundwater-monitoringwell is about$150” How wasthis numberderived? How

manybudgetswere evaluatedandfrom what timeperiodwerethey? Why was $1.50per linear

foot in theoriginal proposedamendments?

8. In Brian Bauer’s testimony in support of 732.485(a)(2)-- “one-half of the

averagedaily expenses”Did the Agency do any calculationswhich leadsto theserates? It

describesmiscellaneoussuppliesas “gloves, samplingjars,plastic bags,and all otherincidental

materials“, a PID and vehicle are also includedin the half-dayrate, howevertheAgency has

historically alsoreimbursedequipmentsuchassurveyequipmentandwater level meter. Under

whichoftheproposedmechanismsarethesecostscovered?

9. In Brian Bauer’s testimony is support of 734.845(a)(2)(A) — “based on

conversationswith USTremovalcontractors...consultantsarenot alwayspresent” With which

UST removal contractorsdid IEPA personnelhavethesediscussions?Which IEPA personnel

hadthesediscussions?On what informationdid you determinethat one half-daywas adequate

for aconsultantto be at atankremovalsite? Do you feelthis is adequatefor atankremovalwith

a total capacityof 75,000 gallons which takestwo days? When askedif consultant’swere

presentduringUST removal,was the questionspecifically limited to UST removalswherean

IThis filing submitted on recycled paper asdefined in 35 III. Adm. Code 101.202]
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incidentfor thesubjecttankshadbeenpreviouslyreported,or wasit posedasa generalquestion

for all tankpulls?

10. In Brian Bauer’stestimonyis supportof 734.845(b)(2)— Your testimonyprovides

two-half days for one full day of drilling, how did the Agency arrive at the conclusionthat

drilling only required one consultingpersonnelto be on-site? Werethe increasedsampling

requirementsof 734 considered?Is one consultingpersonnelfor drilling activities in line with

thenumberofpersonnelproposedby CECI?

11. In Brian Bauer’s testimony in support of Appendix E — “the reimbursed

personnelrate is basedon the taskperformed,not necessarilythetitle ofthepersonperforming

thetask” Did theAgency considerif this provisiondiscriminatesagainstsmall businessesthat

have only a few employees? I.e. a small firm cannotafford to hire a registeredprofessional

becausethey do not haveenough“registeredprofessionalwork” for them to do and cannot

afford to pay themregisteredprofessionalratesbecausethey arerequiredto bill themat a lower

ratefor mostof thetaskswhichtheywill needto perform.

12. In Brian Bauer’stestimonyis supportof 734.840(a)— “square foot ratesfor the

installation of asphalt are from the 2003 National Construction Cost Estimator” Did the

Agency reviewthe introductionto the National ConstructionEstimatorwhich explainshow to

usetheguideprior to utilizing its numbers?WastherequiredAreaModification Factorutilized?

Was the requiredOverheadand Markup Factorutilized? Was mobilization included? Was

supervision(foreman) included? For the asphaltreplacementrate, was subgradepreparation

included? Is therateuseda residentialor commercialconstructionrate? Why didn’t IEPA use

theratesfor concretelisted in thequote?

[This filing submitted on recycled paper as defined in 35 III. Adm. Code101.202)
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13. In Harry Chappel’sIntroduction— “Iwas in privatepracticeasa co-ownerin two

environmentalconsultingfirms” As aregisteredprofessionalengineer,did you certify planand

budgetsfor submittalto theLUST Section? Did you evercertify any budgetswhich exceeded

themaximumamountslisted in theseamendmentsasbeingreasonablecosts?

14. In Harry Chappel’stestimonyin supportof 732.825— “historically allowed$55

per cubicyard” Whenwasthe $55/yd3figure derivedby theAgency? Wasthe $55 dollarsper

cubicyard originallydevelopedasa maximumamountoras a guidelineabovewhich atime and

materialsreview wasnecessary?What is the basisfor this formula? How many times have

adjustmentsbeenmadeto theexcavationand disposalandbackfill figures?

15. In Harry Chappel’stestimonyin supportof 732.825 — ‘7lufffactor of5 percent”

How did the Agency determinethe 5 percent“fluff’ factor? Is it a value that theAgency has

historically utilized? If not, whathistorical valuewas utilized and whatwas the reasonfor its

adjustment?

16. In Harry Chappel’stestimonyin supportof732.825— “conversionfactorfor tons

to cubicyardshasbeenspec~fIed”The specifiedconversionfactor is l.5.tonsper yd3. Is this

the conversionfactorwhich is currentlyutilized by theAgency? Is theAgencyawarethat in the

previousrevisionsto 732, theBoardspecifiedthattheconversationrateshould be 2g/cm3 which

is equivalentto 1.68 tonspercubic yard? Is therea reasontheAgencyhaschosennot to usethe

Board specified conversionrate, which was establishedfollowing public comment at the

previousrulemaking?

17. In HarryChappel’stestimonyin supportof 732.825— “This figure (for backfill)

doesnot include costfor a consultant’soversight” Are costs for a consultant’soversightof

backfill operationsincludedanywherein SubpartH?

[This filing submitted on recycled paper as defined in 35 Ill. Adm. Code101.2021
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18. In Harry Chappel’stestimonyin supportof 732.835— “EPA insteadoptedto use

theaverageamountsprovidedon theIAEL data” On whatbasisdid theAgencydeterminethat

50%oftheratessubmittedon theIAEL sheetwereunreasonable?

19. In Harry Chappel’stestimony in supportof 732.845 — “The hoursestimatedfor

the various activities discussedwere derived in consultation with the ConsultingEngineers

Council of illinois” Werethe hoursproposedfor categoriesprovidedby the CECI lump sum

valuesor maximumallowablevalues?Did theAgencystrictly adhereto thesamescopeof work

for whichtheCECI hadproposedfor variousvalues,or did theAgencyadd to the scopeofwork

without increasingthenumberofhoursto do thework? For thepersonneltitle breakdowns,did

the Agency adjust the CECI proposal in any way? Was reimbursementclaim preparation

includedby theCECI into eachofits reportsorwasit listed asaseparateitemwith its ownsetof

hours?

20. In Harry Chappel’stestimonyin supportof 732.845 — “a workday of 10 hours

wasassumed” In the Agency’s experienceor in the historical datawhich you stateto have

reviewed,have the Agency ever seeninstanceswhere professionalconsulting serviceswere

requiredfor morethan10 hoursin one day? If morethantenhoursof work arerequiredin one

day thenwhy doesthe Agencyfeel that consultantsshouldnot bepaidfor working longerthan

10 hoursin oneday?

21. In Harry Chappel’stestimonyin supportof 732.845— Theaveragehourly wagein

Mr. Chappel’s section is for both professional field personnel and administrative office

personnel. Why doesthe Agency feel that it is appropriateto averagethe rate for office

personnelwho nevergo to thefield with hourly ratesfor field personnel?By settingthe $30.00
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limit on mileagearen’t you in effect limiting ownersand operatorsto hiring consultantswho

haveofficeswithin 82 miles ofthesite(baseduponIRS allowedrateof$0.365permile)?

22. In Harry Chappel’stestimony:Attachment2 — Is the Agency awarethat rates

includedin Attachment3 for Arizona which is labeled “2003 Cost Ceilings” are consistently

higher thanthe ratesthat are listed for Arizonain Attachment2? What is the reasonfor this

discrepancy?

23. In Harry Chappel’stestimony:Attachment5 — Are you awarethat costs in this

sectionhaven’tbeeneffectivesince2001? Thecurrentcostslisted on theColoradowebsiteare

higherthantheonespresentedin Attachment5 and arelisted aseffectivesince1/1/02. Whatis

thereasonthattheAgencychoseto provideold data?

24. In Harry Chappel’stestimony:Attachment9 — Who preparedthis attachment?

How were the standarddeviationscalculated?Why did the Agency includedonly someof the P

datapoints in its standarddeviationcalculationsasopposedto all of the datapoints provided?

Pleaseprovide the specific sites and datesthe reportswere submittedin order to allow for a

Boardor public inspectionofIEPA’s datacollection? .

25. In Harry Chappel’stestimony:Attachment12 — Who preparedthis attachment?

Explain theuseofnegativenumbersin the 20&45 Day andoversightcolumns?Becauseof the L

obvious errorsin this document,pleaseprovide all ofthe spreadsheetsuponwhich calculations

were conducted. Attachment 12 appearsto indicate the costs included are all early action

consultantcosts with the exclusion of any excavationoversight; is this correct? Basedon

proposedSubpartH thetotal amountofmoneythat would bepaidfor the activities includedon

this sheet,including any closurerequest,would be $6,760. Did theAgencydeterminehowmany

of the 15 sites that had their costs included in Appendix 12, would be approvedunder the

IThis filing submitted on recycled paper asdefined in 35 III. Adm. Code101.2021
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proposedmaximumallowablerates? Did the Agency intend that 9of the 15 siteswould have

costsabove the limits in SubpartH? Is the Agency awarethat in the sampleset collected,

consultantswould havehadunreasonablefeesin 60%ofthe cases?

26. SubpartH General-- Accordingto Mr. Bauer’stestimony,a numberof siteswere

reviewedand averagecosts of the datareviewed are listed. Pleaseproducethe supporting

documentationfor all of theratescalculatedin theform of spreadsheetsin Appendices?For the

dataselectedin thesecalculations,whatwasthe timeframeof thesubmittedreportsfrom which

thedatawasselectedandwhenwasthedataevaluationcompleted?

27. SubpartH General-- In someofthesectionsof Mr. Bauer’stestimony,it is stated

that IEPA utilized theaveragecoststo calculatethemaximumrates,why is it that you feel that

50% of consultantsand their subcontractorshavebeensubmittingunreasonablerates? What

evaluation did the Agency do, if any, to determine that 50% of the consultantswere

overcharging?Hasthe Agencytestifiedin the pastthat theaverageplus one standarddeviation

was(which covered84%of costs)themethodfor determiningmaximumratesin its ratesheets?

What is the Agency’srationalefor the changefrom that method? When the averageplus one

standarddeviationwasutilized,whatwasthereasoningfor its selection?

28. SubpartH General-- Did theAgencyreviewOSHAregulations(29CFR 1926)in

conjunction with efforts to develop the field oversightrates and the numberof consulting

personnelrequiredfor certainactivities?

29. SubpartH General-- In theAgency’stestimonyfor Part734, it describeshow a

• consultantis paid half-daysfor drilling activities, yetthereis no similar descriptionin Part 732.

While I understandthat drilling activities are includedin the lump sumsfor site classification,
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don’t sites classified as High Priority require delineation of the plume following site

classification?How will thesecostsbe funded?

30. SubpartH General-- Is theAgency awarethatits proposedratesfor personnelare

actuallyless thanpreviously approvedrates;for examplethe proposedratesare26% lessthan

thepersonnelratespreviouslyapprovedby theAgencyfor site classification($13,400previous

and$9,870currently)? WhatnewinformationledtheAgencyto makethis adjustment?

31. SubpartH General— SubpartH provides maximum costs for writing specific

reports,if the Agency requestsadditionalinformation which is alreadypresentin thereport or

requiresrevisionswhich exceedthe minimumrequirementsof the Act, is thereany mechanism

for paymentof thesecosts. Evenif the responseis a one-pageletteror a coupleof phonecalls

why should the owner or operatoreat costs that were incurred due to errors by Agency

personnel?

32. SubpartH General-- TheAgencyhasrepeatedlystatedrecentlythat they cannot

completereviews of costsbasedon time and materialswithout the assistanceof some sort of

guidancerates. On that basiswhatcriteriawill theAgency useto determinereasonablenesson a

time andmaterialsbasisfor itemssuchasalternativetechnologiesandfreeproductremoval?

33. SubpartH: General-- The proposedmaximumallowableratefor preparationof a

CorrectiveAction Plan is the samein Part734 andPart732. Aren’t the technicalrequirements

differentsinceHigh PriorityCAPs in Part732 alsorequireall of thesite investigationandplume

delineationactivities to be includedin additionto therequirementsof a CAP for Part734? The

Agency conservatively allowed at least $4,800 for that type of work in Part 734 site

investigation,is therea reasonthat an additional $4,800 is not includedin theCAP preparation

costsfor Part732?
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34. SubpartH: General-- Insteadof settinglump sumrates,did theAgencyconsider

utilizing formulas,that took into accountsite-specificfactorssuchdistancefrom services.If so,

why wasthatidearejected?If not, why not?

35. SubpartH: General-- TheAgencyprovidescostsfor excavationanddisposaland

thenalternativetechnologiesmustbebudgetedon atime andmaterialsbasis. TheAgencyalso

requirescost comparisonsto conventionaltechnology for alternative technology proposals.

What is theAgencyconsideringconventionalgroundwatertreatmenttechnologyandwhat is its

mechanismforpayment?

36. SubpartH: General -- If the fuel tax exemption for off-road diesel is lifted,

excavationand backfill costs will increase. Is thereany provision to raiserates if this or any

otherfactorsoutsidenormalinflation occurwhich directly causean increasein costs?

37. SubpartH: General-- Theregulationsshouldincludethemethodsandprocedures

for setting rates, not the rates themselves. This way, factors outside the realm of normal

inflation, suchas the fuel tax exemptionfor off-road diesel can be addressedmore quickly.

What is the Agency’sreasonfor publishingthe rates in the regulationsas opposedto simply

calculatingamethodfor determiningtheratesin whichtheratescanmoreeasilybe adjustedfor

changingrealworld situations.
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38. March 15, 2004Hearing(D. Clay) -- Are youawarethat some,but not all of the

LUST project managersare implementingthetechnicalrequirementsof proposed734, despite

your assertionthattheserulesarenotyet beingimplemented?

Dated: May4, 2004

Respectfullysubmitted,

CW3M Company

By: ~ ~ C C

and:

By: E~~3~-~K-~—‘~ ~ -

OneofIts At~drneys

S

Carolyn S. Hesse,Esq.
JonathanP. Froemel,Esq.
Barnes& ThornburgLLP
OneNorthWackerDrive
Suite4400
Chicago,Illinois 60606
(312)357-1313
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